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INITIAL DECISION

INTRODUCTION AND STATEMENT OF FACTS

Employee filed a petition for appeal with the Office of Employee Appeals (OEA) on
February 2, 2005, challenging Agency's action of terminating his employment. Both the notice
of termination and Employcee’s petition for appeal identifiecd Employee as a “probationary”
employee at the time of removal.

This matter was assigned to this Administrative Judge on or about February 9, 2005.

On February 10, 2005, the Administrative Judge tssued an Order notifying Employee that ic
appeared thar the Office lacked jpurisdiction because of his status as a probationary employce.
He was advised that he had the burden of proof before this Office on the issue of jurisdiction.

A copy of this Office’s Rules was enclosed. Employee was directed to submit legal and factual
.1rgumcnts to support his position that this Office had jurisdiction of this appeal. He was also
notified that his failure to respond could resulr in the dismissal of the petition without further
notice. 'The parties were also advised that unless they were notified to the contrary, the record

in this matter would close on March 1, 2005. The Order was sent to the address listed by
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ranployee on his petition for appeal. It was not returned to this office. Employee did not
respond to the Order by filing any document or requesting an extension. The record thercfore
closed on March 1, 2005.

JURISDICTION

This Othice’s jurisdiction was nort established.
ISSUE
Should this matter be dismissed?

ANALYSIS AND CONCIUSIONS

OEA Rule 629.2, 46 D.C. Reg. 9297 (1999} provides that employees have the burden
of proof on issues of jurisdiction. Employce filed a petition for appeal with OFA challenging
Agency’s decision to remove him.  Ie is undisputed that at the time the petition was filed,
Employce was in a one-year probationary status. Employee lists “probationary” as his starus in

cpetition. In its Letter of Termination, Agency lists his appointment date as April 18, 2004
. d his removal date as Seprember 24, 2004, some five months after his appointment.

An employee who is terminated during the one-year probationary period is an “at-will”
cmployee, does not have a starutory right to be removed for cause, and therefore cannot utilize
the adverse action procedures of the Comprehensive Merit Personnel Act, which includes
appealing an adverse action to this Office. An appeal to this Office by an employee serving ina
probationary status must therefore be dismissed for lack of junsdicton. See, eg, Davis v.
Lambert, MPA No. 17-89, 119 DWLR 305 (1991); Day v. Office of the People’s Counscf,
OEA Matter No. J-0009-94, Opinion and Order on Petiion for Review (July 10, 1995),
D.C. Reg. ___ { y; Employee v. Agency, OEA Matrer No. 1601-0057-83, Opinion and
Order on Petition for Review, 32 D.C. Reg. 6057 (1985); Jones v. D.C. Lotrery Board, OEA
Matter No. J-0231-89, Opinion and Order on Petitton for Review (August 19, 1991),
D.C Reg. ___ { Y; Jordan v. Deparement of Human Services, OEA Matter No. 1601-
0110-90, Opinvion and Order on Petition for Review (January 22, 1993), D.C. Reg.
_{); Jordan v. Metropolitan Police Department, OEA Marter No. 1601-0314-94, Opirnion
and Order on Petition for Review (September 29,1995),  D.C. Reg. ___ ( }; Ramos-
McCull v. D.C. Preerial Services, OBA Matter No. J-0197-93, Opinion and Order on Petinion
for Review (March 18, 1994), _ ~ D.C. Reg. ( )y Snuth v. D.C. Public Schools,
OFEA Matter No. J-0143-03 (June 1,2005), __ D.C. Reg. _ (). Based on the above,
he Administrative Judge concludes that Employee failed to mect his burden of proof on the

ssue of jurisdiction.
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Finally, Employce was notified in the Order that the petition would be dismissed if he
failed to respond or did not obrain a timely extension of time to respond.  Employec did not
respond and did not seck an extension. The Order was mailed to the address provided by
Employee in the petition. The Order was not returned to the Office by the U.S. Postal Service.
A petition for appeal may be dismissed with prejudice when a party fails to prosecute the appeal
pursuant to OEA Rule 622.3, 46 D.C. Reg. at 9313. Failurc to prosecutce ss detecrmined on a
case by case basis. This Office has consistently held that failure to respond to directives from
this Office constitutes a failure to prosecute. See, e.g., Employce v. Agency, OEA Matter No.
1602-0078-83, 32 D.C. Reg. 1244 (1985). Employec did not respond to the Order issucd
by this Administrative Judge, despite the warning that failure to comply would result in the
dismissal of this appeal. The undersigned concludes that Employce has failed to prosecute this

appeal.

Based on these conclusions, the Administrative Judge concludes that the petition for
appeal should be dismissed.

ORDER

It is hereby ORDERED that the petition for appeal is DISMISSED.

LOIS HOCHHAUSER, Esgf.
Administrative Judge

FOR THE OFFICE:



