Notice: This decision is subject to formal revision before publication in the District of Columbia Register. Parties are
requested to notify the Office Manager of any formal errorsin order that corrections may be made prior to publication.
This notice is not intended to provide an opportunity for a substantive challenge to the decision.
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AMENDED! INITIAL DECISION

INTRODUCTION AND STATEMENT OF FACTS

Employee filed apetition with the Office of Employee Appeals (OEA) on March 13, 2008,
appealing Agency' sfinal decision to remove him from his position as Correctiona Officer, effective
March 17, 2008.2 At the time of the adverse action, Employee wasin permanent career status and
had been employed at Agency for approximately 18 years

This matter was assigned to meon May 27, 2008. At the prehearing conference on June 20,
2008, the parties agreed to enter into OEA’ s mediation program. On or about November 28, 2008, |
was advised that mediation had not been successful and scheduled ahearing. At the hearing, which
took place on January 7, 2009, the parties had full opportunity to, and did in fact, present testimonial

! ThisInitia Decision replaces the one issued on March 2, 2009. It has been amended to correct a
typographical error on page 9, i.e.,“Coley” replaces“Brinson” as the second word on line 9 of the first full

paragraph on that page.

2 Agency issued a final notice on March 10, 2008 which provided for a March 10, 2008 effective date of
removal. (Ex A-9) On March 11, 2008, it issued an amended notice which changed the effective date to
March 17, 2008. (Ex A-8). The notices are otherwise the same.
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and documentary evidence as well as argument in this matter.>  The record closed on January 7,
20009.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code §1-606.3 (2001).
ISSUE
Did Agency meet its burden of proof in this matter?

FINDINGS OF FACT, ANALYSISAND CONCLUSIONS

Agency charged Employee with insubordination based on his “repeated failure”’ to follow
directives of asuperior, in violation of the District Personnel Manual Chapter 16 and Correctiona
Officer General Order Number 2. In thefinal notice, Agency Director Devon Brown stated:

By letter dated January 12, 2007, | placed you on Administrative Leave with
pay, pending an investigation by the Agency’s Office of Internal Affairs. The
letter directed you to contact Mgjor Gary Brinson between the hours of 8:30 am.
and 9:00 am. each day, Monday through Friday, during the period of
Administrative Leave. Theletter also instructed you to “comply with any and al
instructions that you received from Major Brinson”.

On March 6, 2007, Acting Mgjor Coley sent you acertified | etter to your address
of record documenting the following:

“You are directed to report to Ms. Wanda [Patten] in the Office of
Internal Affairs located at 300 Indiana Ave., Room 2018, NW,
Washington, DC [on] Friday, March 9, 2007 at 1:00 p.m.”

“If you have any questions regarding this appointment, you are to
contact Ms. Wanda [Patten] at (202 727-2700)”.

The return receipt shows that you signed for this letter on March 10, 2007,
which was the day after your scheduled appointment, however according to
Supervisory Investigator Patten, upon recei pt of the letter you did not contact
her regarding the missed appointment or to reschedule.

On March 14, 2007, Acting Mg or Coley contacted you telephonically and
informed you that Major Brinson was on leave and that he would be

3 Testimony was presented under oath. Thetranscript iscited as“Tr”, followed by the page number. Exhibits
arecitedas“J’ forjoint, “A” for Agency and “E” for Employee, followed by the exhibit number. The parties
chose to present ora closing argumentsin lieu of submitting written briefs.
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assuming his duties. During this conversation, Acting Mgor Coley again
instructed you to call Ms. Patten, and again you failed to do[so]. Because of
your repeated failure to contact Ms. Patten as instructed by Mgjor Coley,

Investigator Ms. Patten dispatched the Warrant Squad to your private
residence in order to deliver...a written correspondence notifying you of
your obligation to respond to the Office of Internal Affairs for officid
questioning.

Although you did not receive the aforementioned |l etter from Acting Major
Coley until the day after your schedul ed [ appointment] , you knew or should
have know that you had aresponsibility to make contact with Ms. Patten as
ordered by Acting Major Coley...As a Correctional Officer, General Order
Number 2 states, “Obey all orders of my superiors, Post Orders, Specia
Orders and orders passed on to me by the officer whom | relieve”. ..

You were insubordinate inasmuch as you failed to follow the directive
given to you by Acting Maor Coley, your superior, to contact Wanda
Patten. Acting Major Coley gaveyou adirectivethat wasreasonable, clear,
and related to the matter that led you being placed on Administrative Leave
and you intentionally disobeyed hisorders. (Ex A-8).

On January 12, 2007, Agency placed Employee on administrative leave after hewas accused
of providing contraband to an inmate in the form of a fish sandwich. The matter was referred to
Agency’sOfficeof Internal Affairs(IA) for investigation. While onleave, Employeewasdirected to
contact Mg or Gary Brinson between 8:30 a.m. and 9:00 a.m. each day from Monday to Friday and to
comply with“any and all instructions’ hereceived from Major Brinson. (Ex A-3). Itisundisputed
that he complied with thisdirective, telephoning Major Brinson asdirected, and when Mgjor Brinson
was not available, telephoning Acting Major Walter Coley or administrative staff.

Positions of the Parties and Summary of Evidence

Agency’ s position is that Employee was insubordinate because of his “repeated failure” to
contact Ms. Patten asdirected by Acting Major Coley. Wanda Patten, Chief of IA, testified that she
was assigned to investigate the allegation that Employee had supplied contraband in theform of a
fish sandwich, toaninmate. Shestated that sheinitially spokewith Mgjor Brinson about scheduling
Employee for an interview, and that after Mg or Brinson went on vacation, she contacted Major
Coley and told him she was “trying to have [Employee] scheduled for an interview and asked him
would he have [Employee call her] oncehecalled indaily...so[she] could scheduleatime...for an
interview”. (Tr, 19). Shetestified that she could not contact Employee directly because Agency did
not have histelephone number. When she did not hear from Employee, she contacted Mgjor Coley
who told her that he had directed Employeeto contact her. (Tr, 20). She said thefirst letter, dated
March 5, 2007, was sent to Employee by certified mail and directed him to report to her on March
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9.%(Tr, 21). Ms. Patten stated when she learned Employeedid not receive the letter until the day
after the schedul ed appointment, she sent another | etter rescheduling the appointment for March 26,
2008, which was hand-delivered by the Warrant Squad to Employee’ shome. (Ex J-2). Employee
kept the appointment.

Ms. Patten testified that her interpretation of the statement in the March 5™ letter, that if
Employee had “any questions regarding this appointment”, he should contact her; was that
Employee should telephone her when he received the letter. (Ex, J1, Tr, 32).

Walter Coley was Acting Major during the relevant period. Hetestified that on occasion he
telephoned Employee at home and thought he had obtai ned the telephonenumber from the Warden's
Office. Hecould not recall if Ms. Patten had asked him for Employee’ stelephone number. (Tr, 57,
62). Hetestified that when he took Employee's calls, there was generally no conversation, but at
times heissued directives to Employee, usually concerning leave. He recalled contacting Employee
on one occasion “to pass on someinformation...from Internal Affairs’ but did not recall when that
conversation took place. Mr. Coley testified hewrotethe March 5| etter to Employeeat Ms. Patten’s
regquest and thought that March 5 wasthe first time Ms. Patten asked him to contact Employee. (Tr,
63-64).

Thewitnesstestified that he became aware that Employee had not received the March 5 |l etter
until March 10" when the postcard certifying receipt was returned. He said he then waited for
“further instructionsfrom Ms. Patten or [his] superiors’. (Tr, 43). Hesaid hereceivedinstructionsto
have Employee contact Ms. Patten. He said he never discussed Employee' sreceipt of the notice a
day after the schedule meeting with Employee. (1d). The witnesstestified he was certain he spoke
with Employee on March 14 “because that would have been one of the days he would have called
in”. (Tr,44). Hesaid hedirected Employeeto contact Ms. Patten during that conversation and that
Employee kept asking him why he had to call her. When asked if Employeetold him hewould call
Ms. Patten, he replied:

No, no hejust kept asking mewhy he—hehad to call her and what she wanted to talk
to him about. (Tr, 69).

He said he next spoke with Empl oyee on March 20 when Employee hung up on him. On
March 20, Acting Mgor Coley wrote a memorandum to Mgor Brinson recommending that
Employee be cited “for cause”. The memorandum stated in pertinent part:

On March 6, 2007 | sent a certified letter to [Employee]. The letter had specific
directions for [Employee] to report to Ms. Wanda Patten...on March 9, 2007. The
letter al so included acontact number for Ms. Patten if [Employee] had any questions
regarding this appointment. [Employee] signed for the letter on March 10, 2007,
however; he did not report to nor contact Ms. Patten.

* Thisisthe same letter referred to in the final agency notice as the March 6, 2007 letter. Itisactualy a
memorandum from Major Coley to Employee that is dated March 5. It was sent on March 6.
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On March 14, 2007 at approximately 9:05 a.m. | spoketo [Employee] and informed
him that Major Brinson was on |eave and that | would be assuming hisduties. | then
directed [Employee] to call Ms. Patten ...[ Employee] asked what she wanted to talk
to him about; | told him that | did not know and that he could find out when hetalked
to her. | then ensured that he had the telephone number to reach her. [Employee]
stated that he was not going to call her and as of thistime he still has not followed
thisdirection.

On March 20, 2007 at approximately 9:52 am [Employee] called in. Asl attempted
to give him ordersto report to Joan Murphy... [Employee] knowingly and willfully
hung up the telephone. (Ex A-2).

Thewitness concluded that Employee “displayed atotal disregard and lack of concern” for
his position and that he “refused to follow the orders given to him”. (Id). These chargeswerethe
bases of the removal action.” Mr. Coley testified that he was aware that Employee had filed
discrimination complaints against him, but that he did not have a strained relationship with
Employee. (Tr, 60).

Devon Brown, Agency Director and Deciding Official, testified that he considered
Employee’ s conduct to be insubordinate and to merit dismissal. He explained that the correctional
environment is “ dictated by strict adherenceto rulesand regulations’ andthat each employeemust
“obey the rules of [his or her] superior [and to] interact with that superior in a professional and
respectful way”. (Tr, 105). Director Brown stated that in his view when Employee received the
March 5 leter, he “expected the Employee to cal his supervisor and explain his reason for not
reporting”. (Tr, 107). He noted that although theinitial letter placing Employee on administrative
leave instructed him to contact Mgor Brinson, the “rank structure” of the Agency, required
Employee to follow commands of any superior officer. (Tr, 114). When asked what part of the
March 5 letter he considered an order, he stated:

WEell, he wastold if there’ s any question to contact [Ms. Patten].

When he got notification and it was too late, indicating that he wasto report to her,
it was my expectation that even though the notification was received late, that the
content of it clearly indicated that he was to contact her. (Tr, 142).

Director Brown testified that he was aware that Employee had filed “numerous grievances’
against Agency prior to histenure as Director in January 2006. (Tr, 128). He initially stated he was
not familiar with an Order from the D.C. Office of Human Rights (OHR) issued on September 26,
2005 which concluded that Agency had * subjected Employee to a hostile work environment based

> The charge of hanging up on Mr. Coley was included in the proposed notice of removal with a charge of
malfeasance. (Ex A-5). However, it was not sustained by the Hearing Officer in his January 15, 2008
memorandum, and was not included in the final agency notice. The only charge sustained by the Hearing
Officer was failure to contact Ms. Patten after being instructed to do so on March 14. (Ex A-7).
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on his sexual orientation and ...ordered [ Agency] to take corrective action”, noting that it predated
his appointment as Director.® (Ex E-1, Tr, 130). However, upon reviewing documents at the
hearing, he recalled that that he initially thought the corrective actions had been taken, but after
reviewing the February 20, 2007 e-mail from OHR regarding Agency’s failure to document
compliance, he met with staff. He stated that based on subsequent discussions with staff, he
believed that compliance was achieved shortly thereafter. (Ex E-2, Tr 131, 132). When asked if he
was aware that Employee had filed grievances against him “regarding being placed on administrative
leave and [his] treatment”, Director Brown stated “there was aplethoraof complaints’ and he could
not recall. (Tr, 124).

Director Brown testified that he placed Employee on administrative leave based on the
allegation that he provided an inmate with afish sandwich whichis considered contraband. He said
that theinvestigation did not result in afinding that the allegation wastrue. He said the investigation
was compl eted before Employee’ s removal, but was uncertain of the date, stating that during that
time period, i.e., between January and September 2007, there were staffing difficulties that led to
“prolonged investigations”. (Tr, 140). He stated that the review process could have increased the
delay. Director Brown said Employee should have been notified of the outcome of theinvestigation,
but he did not know if Employee was ever notified, explaining that the charges that resulted in
Employee’ sremoval arose during that time. (Tr, 93, 115, 116).

Employee’ spositionisthat he was not insubordinate because hedid not fail to comply witha
direct order. He stated that the March 5 letter directed him to contact Ms. Patten if he had any
guestions. Since he did not have any questions, he assumed he would be contacted by Agency to
reschedule the March 9 meeting. (Tr, 156). He stated that after receiving the letter on March 10, a
Saturday, he faxed theletter to his attorney. He spoke with hisattorney on Monday and hisattorney
told him she would contact Ms. Patten. (Tr, 163).  He said when he received the second letter
scheduling the March 26 meeting, he again provided his attorney with acopy. The attorney again
advised him that she would contact Ms. Patten and she accompanied him to the March 26 meeting.

Employee testified he did not speak with Acting Major Coley on March 14™. He stated that
when he called each morning, he asked to speak with Mgjor Brinson or Acting Major Coley, but
often neither was available, and he would speak with Corpora Powell or other nonsupervisory
personnel. (Tr, 160). He said he generally called between 8:30 am. and 9:00 am.. Herecalled
calling before 9:00 am. on March 14, because he was at a regularly scheduled therapy session
beginning at 9:00 am. on that date. (Tr, 164). He said he spoke with Corpora Powell when he
called in that morning, and did not talk with Acting Mgor Coley at al on that day.

Employeetestified that hereceived directivesfrom Mg or Coley. He said that on March 22,
Major Coley directed him to report for duty to Joan Murphy the following day. He testified he
telephoned Ms. Murphy on March 22, and she told him she had no knowledge that he was to report

® These were to “immediately cease and desist al conduct contributing to the hostile work
environment...immediately implement a mandatory plan for diversity training for al...employees, with
particular emphasis on identifying and eliminating behavior that constitutes workplace harassment; [and]
[within] 120 days...submit a detailed report...”. (Ex E-1).
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towork. Thefollowing day Major Coley told Employee he was aware of the March 26 appointment,
and Employee should not report to Ms. Murphy. (Tr, 169).

Senior Corpora Denon Jonestestified on Employee sbehaf. He stated that hewaslistening
on the line when Employee telephoned Agency on March 14, and that Employee spoke with
Corpora Genester Powell, and not Major Coley that morning. (Tr, 75). He estimated the call was
made about 8:50 or 9:00 am. (Tr, 88). He said Employee was not given any instructions during that
conversation. Mr. Jones said he listened in at Employee’s request, and that he did this at times,
explaining that he and Employee are plaintiffs in lawsuits against Agency and had concerns of
retaliation and discrimination. (Tr, 73, 84, 87). Mr. Jones thought Employee and Mr. Coley had a
strained relationship, since Mr. Coley was one of the defendants in the two discrimination suitsin
which Employee was a plaintiff. (Tr, 81).

Genester Powell was called as a rebuttal witness by Agency. Ms. Powell testified that in
March 2007 she worked in the Mg or’ s office and received telephone calls from officers who were
onadministrativeleave. Shetestified she* probably did” receive atelephonecall from Employeeon
March 14, 2007 but was not certain. (Tr, 176-177).

Analysis, Findings and Conclusions

D.C. Officia Code § 1-616.51 (2001) (Code herein) provides that the Mayor “issue rules
and regulations to establish a disciplinary system that includes...1) a provision that disciplinary
actions may be taken for cause... [and]... 2) A definition of the causes for which a disciplinary
action may be taken” for those employees of agencies for whom the Mayor is the personnel
authority. Agency is under the Mayor’s personnel authority.

Agency removed Employee based on its contention that Employee failed to comply with a
direct order from his superior. There is no question that Employee was required to comply with
ordersissued by Acting Major Coley, asuperior officer. His"failureto comply with adirect order”
would come within the ambit of “insubordination” which is included as a cause for which
disciplinary action can be taken. See, Section 1603.3, 46 D.C. Reg. 7096. The Code does not
provide adefinition of insubordination, therefore the common meaning of insubordination controls.
See, Davisv. Digtrict of Columbia Fire Department, MPA 94-0015 (D.C. Super. Ct. September 26,
1995). Black’s Law Dictionary (5th Ed., 1979) defines insubordination, in pertinent part, as the
“[r]efusal to obey some order which a superior officer is entitled to give and have obeyed. Term
importsawillful or intentional disregard of the lawful and reasonabl e instructions of the employer”.

(emphasisadded). At issue, therefore, whether Employee willfully or intentionally disregarded an
order from Acting Major Coley to contact Ms. Patten —first upon receiving the March 5" letter, and
second, on March 14.

Agency is required to prove its case by a preponderance of evidence. Preponderance is
defined as“that degree of rel evant evidence which the reasonable mind, considering therecord asa
whole, would accept as sufficient to find a contested fact more probably true than untrue”. OEA
Rule629.1, 46 D.C. Reg. 9317 (1999). Inthismatter, Agency had the burden of presenting enough
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evidence to convince the factfinder that adisputed fact was more likely to betrue. After carefully
considering therecord in thismatter, the Administrative Judge concludesthat Agency did not meet
this burden

Thereis nofactual dispute about the allegationsrelating to the March 5" |etter. The parties
disagree about whether thelanguage was a directive to Employeeto contact Ms. Patten. Basedona
review of the record before her, including the testimony of the parties, the Administrative Judge
concludes that Agency did not establish by a preponderance of evidence that itsinterpretation was
correct so that Employee’ sfailure to contact Ms. Patten constituted insubordination. In fact, she
finds Employee’s interpretation to be reasonable and literal. The memorandum stated that
Employee should contact Ms. Patten if he had any questions. He did not have any questions.
Having received the letter aday after the meeting, he expected Agency would contact him againto
reschedul e the appointment. He aso notifiedhisattorney who told him that shewould contact Ms.
Patten These actions are consi stent with Employee’ stestimony regarding his receipt of the second
letter, and to this Administrative Judge appear reasonable under the circumstances presented. The
evidence did not establish that Employee’ s conduct waswillful or that heintentionally disobeyed an
order.

The second allegation of insubordination relates to the March 14 conversation between
Employee and Acting Major Coley. Based on a careful analysis of the record, the Administrative
Judge concludes that Agency did not meet its burden of proof on this allegation. At issue was
whether Employee spoke with Acting Major Coley on the morning of March 14. In trying to
resolveissuesof credibility, the Administrative Judge cons dered the demeanor and character of the
witness, the inherent improbability of the witness' sversion, inconsistent statements of thewitness
and the witness's opportunity and capacity to observe the event or act at issue. Hillen v.
Department of the Army, 35 M.S.P.R. 453 (1987). Because of the conflicting testimony, the
Administrative Judge adhered to these considerations carefully, particularly reflecting on the
demeanor of the witness during the testimony since the substance of the testimony could be
reviewed when the transcript was reviewed but the demeanor could not be captured in atranscript.
See, e.g., Universal Camera Corp. v. National Labor Relations Board, 340 U.S. 474, 496 (1951).
TheDistrict of Columbia Court of Appealsemphasized theimportance of credibility evaluationsby
theindividual who seesthewitness“first hand”. StevensChevrolet Inc. v. Commission on Human
Rights, 498 A.2d at 440-450 (D.C. 1985). The Administrative Judge was also mindful that even if
some parts of awitness' stestimony are discredited; other parts can be accepted astrue. DeSarno, et
al., v. Department of Commerce, 761 F.2d 657, 661 (Fed. Cir.1985).

The Administrative Judge considered the number of contradictory statements by Agency
witnesses on some major and minor issues. For example, Ms. Patten stated Agency did not have
Employee’ stelephone number, while Mg or Coley testified he telephoned Employee at his home.
He thought he obtained the telephone number from the Warden’ s Office. He did not recall being
asked by Ms. Patten for the number. A more disturbing contradiction was Ms. Patten’ s testimony
that it was not until Acting Major Coley told her that he had a number of conversations with
Employeeinwhich he had directed Employeeto contact her, that she decided to havethe March 5"
letter issued. She said Acting Major Coley told her that Employee responded to these directives
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“by saying...what does shewant”, and that Mg or Coley “was keeping [her] pretty much abreast of
what was going on with these conversations’. (Tr, 21). Theclear implication of thisisthat Acting
Major Coley recounted multiple directives to Employee and Employee’'s responses to those
directivesin conversations prior to March 5™, However, M gjor Coley testified that he believed that
thefirst time Ms. Patten asked him to contact Employee about the matter was when she asked him
to write the March 5" letter. (Tr, 63). Hedid not recall ever discussing the matter with Employee
prior to issuing the directive on March 14". The Administrative Judge credits Major Coley’s
testimony on this disputed fact, and finds that there were, in fact, no conversations between Major
Coley and Employee on this matter prior to the disputed conversation on March 14",

Major Coley stated that he began his conversation with Employee on March 14" by
informing him that he was assuming Mgor Brinson’'s duties while the latter was on leave.
However, Major Coley did not state that the March 14™ call was his first with Employee, and the
record supports the conclusion that he was receiving Employee’s calls before then. Ms. Patten
testified she began contacting Mg or Coley about the matter when he assumed Mg or Brinson's
responsibilities, prior toissuing the March 5™ etter. In addition, the March 5" letter wasissued by
Major Coley. Therefore, it seemsillogical that Major Coley would begin his conversation with
Employee on March 14" by notifying him that he was assuming Major Brinson’'s duties. Also,
Major Coleytestified he did not mention the matter to Employee until directed to do so. Hedid not
say who directed him to do so, but presumably it would have been Ms. Patten since the order was
for Employee to contact her. However, Ms. Patten testified that once she became aware that
Employee had missed the March 9" mesti ng, she issued the subsequent memorandum and had it
delivered by the Warrant Squad. Her testimony was consistent with her memorandum. In his
memorandum recommending adverse action, Major Coley statesthat Employee explicitly told him
that he would not contact Ms. Patten. However, in his testimony at the proceeding, Major Coley
stated only that Employee kept asking the reason he had to contact Ms. Patten. The undersigned
also had concerns regarding that alleged exchange. Employee had aready received the
memorandum from Ms. Patten, and therefore knew she wanted to schedule ameeting with him. In
his memorandum, Major Coley stated he did not know the reason Ms. Patten wanted Employee to
contact him. But by thistime, however, Magjor Coley was aware of Ms. Patten’ seffortsto schedule
ameeting. In sum, the contents of the conversation, as described by Major Coley, are contradicted
throughout the record.

Even without reviewing the purported conversation, | concludethat Agency did not meet its
burden that Employee spoke with Mgor Coley on the morning of March 14. Employee's
recollection of thetimeof thecall, i.e., before 9:00 am., is supported by histestimony that he was at
aregularly scheduled therapy session at 9:00 am.. Hethus had more reason to remember thetime
of the call than Major Coley, who estimated it to be at 9:05 am.. Employee’s testimony was
supported by the testimony of Mr. Jonesand Ms. Powell. While Mr. Jones could be said to have an
interest in the outcome of this proceeding, Ms. Powell was called as a rebuttal witness by Agency.
Although she was not certain, her testimony was that she “probably did” receive atelephone call
from Employee on March 14, 2007. (Tr, 176-177).

Based on acareful review of the testimonial and documentary evidence asdiscussed herein,
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the Administrative Judge concludesthat Agency did not meet itsburden of proof in thismatter, and
that its actions should be reversed.

ORDER

Based on the foregoing, it is hereby
ORDERED:
1. Agency’s action removing Employee from serviceis reversed.

2. Agency isdirected to reinstate Employee to hislast position of record, issue Employee
the back pay to which heisentitled and restore any benefits lost as aresult of its action.

3. Agency isdirected to filewith this Office, within thirty (30) calendar daysfrom the date
on which this decision becomes final, documents that evidence compliance with the terms of this
Order.

FOR THE OFFICE: LOISHOCHHAUSER, ESQ.
Administrative Judge



